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NO. OF 1994

Short title and

I nterpretation.

The I nsurance Act, 1994 Virgin |Islands

| Assent

Gover nor
, 1994

VI RG N | SLANDS
No. of 1994

An Act to provide for the regul ation and

Control of the Carrying on

of insurance business in and fromwthin the

Virgin Islands; to provide for the |icencing

of insurers and other persons engaged in that
busi ness and for related matters.

[ Gazetted , 1994]
ENACTED by the Legislature of the Virgin

| sl ands as foll ows -

PART | PRELI M NARY

1. This Act my be cited as the
Comencement . | nsurance Act, 1994, and
shall conme into force on

such date as the Governor may appoint by
Procl amati on published in the Gazette.

2. (1) In this Act unless the context

ot herwi se requires -

"actuary" neans a person qualified as an

actuary by exam nation of the
Institute of Actuaries in England or
the Faculty of Actuaries in Scotland
or the Society of Actuaries in the
United States of America or Canada,
or a person recognised by the
Governor as an actuary;

"adj uster" means a person who, not being
a
barrister or a solicitor acting in
t he usual course of his profession
or a trustee of the insured
property or the person having an
insurable interest in the insured
property, for conpensation, directly
or indirectly solicits the right to
negotiate the settlement of a |oss
under a contract of insurance on
behalf of the insured or the
i nsurer, or holds hinmself out as an
adjuster of |osses or assessor of
damages under Contracts of
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i nsur ance.

"audi tor" neans a person who -

(a) is qualified as an accountant

by
exam nation conducted by
one of the institutes of

Chartered Account ant s or
Certified Account ant s in
Engl and and Wales, Ireland or
Scot | and, t he Canadi an
I nstitute of Chartered

Accountants or the American
Institute of Certified Public
Accountants and is a current
menber in good standing of one
of those institutes; or

(b) possesses such ot her

qualification in
accountancy as the Governor, by
order approves and is in good
standing with respect to such
qualification;

"comm ssioner"” neans the Conmm ssi oner of

| nsur ance appoi nt ed under
section 3 or such other person as
may be exercising his Powers and
di scharging his duties under this
Act and i ncl udes t he Deputy
Conmi ssi oner of |nsurance;

"contract or contract of insurance"
includes any Policy, certificate,
interimreceipt, renewal receipt, or
witing evidencing the Contract,
whet her seal ed or not, and a bi ndi ng
oral agreenent;

"court" neans the H gh court;

"financial year" neans any period of not
nor e
than twelve nonths at the end of
whi ch the bal ance of the accounts of
an insurer is struck;

"general business" neans insurance
business that is not long-term
busi ness;

"Governor" means the Governor in Council;
"insurance agent" means a person who, for

conpensati on, solicits
i nsurance on behalf of any insurer
or transmts, for other persons, an
application for or a policy of
insurance to or fromthe insurer or
offers or assunes to act in the
negotiation of insurance or in
negotiating its continuance or
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renewal ;

"I nsurance broker" neans a person who

for

conpensation, acts or aids in
any manner in negotiating contracts
of insurance or placing risks or
ef fecting i nsur ance, or in
negotiating the continuance or
renewal of insurance contracts with
i nsurers on behalf of other persons;

"insurance busi ness" means t he
undert aki ng
by one person to indemify
anot her person against loss or
liability for loss in respect of
certain risk or peril to which the
obj ect of i nsurance m ght be
exposed, or to provide a service or
pay a sum of noney or other thing of
val ue on the happening of a certain
event and includes reinsurance and
any of the activities and actions
set out in section 10;

"I nsurance nmanager" neans a person not

being the
enpl oyee of any insurer who is, or
has available to hima person with
such i nsur ance know edge and
expertise as the Governor may deem
necessary for the conduct and
managenent of the insurance business
of any one or nore insurers in a
conpet ent manner;

"insurer" means a person who undert akes
or
effects or agrees or offers for
val uabl e consi deration to undertake
or effect a contract of insurance
busi ness within the neaning of this
Act ;

"l ong-term busi ness" neans

(a) an undertaking by an insurer to
pay insurance noney

(i) on death;
(ii) on the happening of an
event or
contingency dependant on
human |ife;
(i) for a term dependant on

human |ife;

(iv) at a fixed or determ nable
future time;

(v) in the event of sickness of
t he person insured;



(vi) in the event of an
accidental death of the
person insured where the

under t aki ng of t he
insurer is incidental to
and part of any of the
undertaki ngs nmentioned in
sub- par agr aphs (i) to
(V);

(b) an undertaking by an insurer to

provi de an annuity
dependant on human |ife whether
it is for a fixed period or
whet her the periodic paynents
are in equal or unequal
amounts; or

(c) an undertaking by an insurer to

pay insurance noney or
ot her benefits in the event
that the person insured becones
di sabled as a result of bodily
injury or disease;

"LI oyds" neans the association of

"M ni

i ndi vi dual
underwiters formed on the plan
known as Lloyd's of London, whereby
each associate underwiter becones
liable for a stated, limted or
proportionate part of the whole
anount insured by a contract;

ster" nmeans the nenber of the
Executive Council charged by the
Governor with the adm ni strati on of
this Act;

" mut ual i nsurance conpany" neans a

"of fi

"pol i

Conpany

that is not limted by shares
and carries on insurance business on
t he
mutual principle as a co-operative
enterprise where the conpany is
owned by its policy holders and nust
maintain a reserve fund to which
policy holders contribute by way of
prem unmns;

cer" includes the president, a vice-

president, a managi ng director,
the secretary, the treasurer, the
i nsurance nanager, the actuary of an
i nsurer and any other per son
designated as an officer of the
i nsurer by by-law or by the
menor andum and articles of
associ ation or by resolution of the
directors of the insurer;

cy" means an instrunment evidencing a



contract of insurance;

"policyhol der” neans the person wi th whom
an
i nsurer has effected a contract of
i nsur ance;

"prem unt neans the single or periodical

paynent whet her equal or
unequal to be made for insurance,
and includes dues, assessnents, and
ot her consi deration;

"prescribed” nmeans prescribed by
regul ati ons nmade under this Act;

"principal office" neans the chief place
of

busi ness required to be nmaintained

within the Territory by every

insurer licensed under this Act and

at which the insurer's books and

records which are prescribed by the
regul ati ons are kept permanently;

"regul ations or the regul ations” neans
regul ati ons nmade under this Act;

(2) In this Act

(a) any reference to carrying on
busi ness fromw thin the
Territory includes reference to
carrying on business outside the
Territory froma principal place

of business within the
Territory;

(b) every conpany incorporated under
the laws of the Territory with
obj ect and power to carry on

i nsurance business, shall, if

carrying on insurance business

anywhere, be deened to be
carrying on insurance business
inor fromwthin the Territory
for the purposes of section II.

PART |1 ADM NI STRATI ON

3. (1) The Governor shall appoint

(a) a Conm ssioner of Insurance;

(b) a Deputy Conm ssioner of
| nsur ance,

bot h of whom shall be public officers; and

(c) any other public officers as
may



Powers of the
Conmi ssi oner.

be required for t he
adm ni stration of this Act.

(2) The Comm ssioner shall act under the

i nstructions of t he

M ni ster and shall have the powers conferred
and the duties inposed upon himby this Act.

(3) The CGovernor nay del egate any of the

powers or duties of the

Comm ssioner to the Deputy Comm ssioner and

t hereupon this Act shall be read as if those

powers or duties were originally conferred or
i nposed on the Deputy Comm ssioner.

(4) The Conm ssioner, the Deputy
Comm ssi oner or any enployee in the office of
the Conm ssioner, shall not directly or
indirectly be interested

(a) as a shareholder in any conpany

- that is licensed under
this Act as an insurer carrying
on
i nsurance business in or from
within the Territory, or

(b) as a shareholder in a conpany
or
a partner in a partnership
that is authorized under this
Act to act as an insurance
manager, agent or broker.

4. (1) The Conm ssioner shall -
(a) have general supervision of the
i nsurance business being
carried on in or from within
the Territory;

(b) ensure that the |laws and
regulations relating to the

conduct of t he i nsurance
busi ness are enf orced and
obeyed; and

(c) examne and report to the

Mnister fromtine to tine
on all matters connected with
i nsurance; and

(d) have the sanme power as any Court
has in Cvil cases to sumon
persons to attend at a hearing
or as wtnesses, to enforce
their attendance, and to conpel
themto produce books, docunents
and things and to give evidence.

(2) For the purposes of discharging his
duties and in the exercise of his powers under
this Act or the regulations, the Comm ssioner
may require to be made and may take and receive
affidavits, statutory declarations and
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depositions, and may exam ne W tnesses under

oat h.

Access to books,
records etc.

Annual report.

Records of the
Conmi ssi oner .

(3) An oath required to be taken under
this Act may be adm nistered and certified to
by the Conm ssi oner.

5. (1) The Comm ssioner or a person

aut hori zed under his hand shall, at al
reasonabl e times, have access to and may take
copies of all the books, securities, records
and docunents of any insurer, insurance
manager, agent, adjuster or broker which
relate to insurance business and any officer,
agent or person in charge, possession, custody
or control of any of those books, securities,
records or docunents who refuses or neglects
to afford such access shall be guilty of an
of f ence.

(2) The Comm ssioner or any person

aut hori zed under his hand may
make an inquiry to any insurer, insurance
manager, agent, adjuster or broker relating to
the conduct of its business or its financial
affairs and such insurer, insurance manager
agent or broker shall nake pronpt and explicit
answer to the inquiry.

(3) Any insurer, insurance manager
agent, adjuster or broker who
refuses or neglects to answer any inquiry nmade
under this section is guilty of an offence.

6. (1) The Comm ssioner shall on or before
the 30th day of April in
each year prepare for t he

M ni ster an annual report show ng an overall
statenent of affairs and statistics of all
matters relating to i nsurance business carried
on and conducted in and from wthin the
Territory during the preceding cal endar year.

(2) The report shall be tabled by the
M ni ster before the Legislative
Counci | .

7. (1) The Comm ssioner shall keep the
foll owi ng registers -

(a) a register of all licences

issued to insurers under
this Act, in which shall appear

(i) the nanme of the insurer;

(ii) the address of the
insurer's head office
outside the Territory;

(rii) t he address of the
insurer's pri nci pal
office in the Territory;

(iv) particulars of the



i nsurance busi ness and

cl asses of insurance for
whi ch t he i nsurer is
| i censed; and

(v) any other information the
Comm ssi oner may

consider necessary for

t he purposes of this Act;

(b) a register of all certificates

of authority issued under
this Act to -

(i) insurance managers and

agents show ng
their nanes and addresses

and t he names and
addresses of the insurers
for whom t hey are

aut hori zed to act; and
(ii) insurance brokers and

adj usters
showing their nanes and
addr esses;

(c) a register of names and

addresses of all directors of

every insurer |icensed under
this Act.

(2) Notwi thstanding anything to the

contrary in any other enactnent the registers
required to be kept by this section shall be
open to inspection by any person during

busi ness hours and upon paynent of the fee that
may be prescribed by regul ations.

Proof of |icence

| munity and
actions by the
Conmi ssi oner .

(3) The Conmi ssioner shall, during March
in each year, publish in

the Gazette a list of licensed insurers and
aut hori zed i nsurance managers, agent s,
adj usters and brokers.

8. A certificate i ssued under the hand
and certificate and seal of office of

t he Conmi ssioner that the of authority.

person nanmed therein is, or 1is not,
i censed as an insurer or
aut horized as an insurance manager, agent,
adj uster or broker under this Act shall be
admtted in evidence as prim facie proof of
the facts stated in such certificate.

9. (1) Noliability shall be incurred by and
no suit, action or proceeding shall |ie against
the Crown, the Conmi ssioner, the Deputy

Comm ssi oner or any person acting under their
authority for anything done or omtted to be
done bona fide for the purpose of executing
any of the provisions of this Act or the
regul ations in the perfornmance or intended or
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supposed performance of their duties under this
Act or under any other enactnent that inposes
duties on them

(2) The Commi ssioner may bring actions
and institute proceedi ngs
in his nane of office for the enforcenent of
any of the
provisions of this Act or the regulations or
for the recovery of fees and any other sum
payabl e under this Act or the regul ations.

(3) The Comm ssioner shall not be
required to prosecute, defend or take part in
any proceedings outside the jurisdiction of
any Court in the Territory unless he is
indemmified by or on behalf of the person who
wi shes himto act agai nst any judgnent, order
or costs that may be awarded agai nst him by
deed guarantee or deposit as the Comm ssioner
may require.

PART 111 GENERAL PROVI SI ONS APPLI CABLE TO ALL | NSURERS
Li cencing of Insurers
Deened 10. An insurer that -
carrying on
i nsur ance (a) carries on or offers to carry

on busi ness.
i nsurance business in
or fromwithin the Territory;

(b) wthin the Territory sets up or

causes to be set up any
sign containing the nane of an
i nsurer;

(c) inor fromwthin the Territory

di stributes or publishes
or causes to be distributed or
publ i shed any pr oposal ,
circular, card, advertisenent,
printed form or |ike docunent
relating to insurance business;

(d) nmakes or causes to be nmade, in

or from wthin t he
Territory any witten or ora
solicitation for i nsur ance
busi ness;

(e) inor fromwthin the Territory

issues or delivers any
policy
or contract of insurance or
interimreceinpt;

(f) inor fromwthin the Territory

collects or receives or
negoti ates for or causes to be
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col |l ected or recei ved or
negoti ated for any prem um for
a contract of insurance;

(g) inspects any risks in the
Territory; or

(h) inor fromwthin the Territory

adjusts or causes to be
adjusted any loss under a
contract of insurance;

shall be deened to be carrying on insurance
business in or fromwthin the
Territory within the nmeaning of this Act.

11. (1) No person may carry on insurance
business in or fromwithin the Territory

wi thout holding a subsisting licence issued
under this Act.

(2) Any person who contravenes
subsection (1) is guilty of
an of f ence.

12. An application for a licence to
carry a licence. on i nsurance business

inor fromwthin the

Territory shall be made to the Governor
in the formand contents as may be prescribed
and shall be acconpani ed by -

(a) the prescribed fee;
(b) any information as the Governor

may reasonably require;
and

(c) the follow ng docunents -
(i) a certified copy of the

_ menor andum and
articles of

i ncorporation or
ot her

_ instrynent of
i ncorporation

of the applicant
i nsurer
and a
certified copy of its

constitution
and by-I| aws

acconpani ed by
English translation if in
anot her | anguage;

(i1) where the applicant
insurer is already engaged
in the insurance business,



| nsurers to

be incorporated
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know edge.
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a certified copy of the
| at est bal ance sheet of the
applicant insurer and the
auditor's report thereon;
and

(ii1) notice of the address of

t he
principal office of the
applicant insurer in the
Territory and the nanes

and addr esses of its
i nsurance manager
r esi dent in t he

Territory, its insurance
agents and its directors.

13. (1) No insurer shall be |icensed under
this Act unless it is a body corporate or the
uni ncorporated association of wunderwiters
known as LI oyd's.

(2) No licence shall be granted to any
i nsurer unl ess t he
Governor is satisfied that it has or has
available to it the know edge
and expertise necessary to carry on insurance
busi ness in a conpetent manner and that it has
subm tted an adequat e busi ness pl an.

14. (1) A licence shall not be granted to an

requi rements for insurer which is a joint
stock conpany or to an |licences.

insurer which is a nutual insurance
conpany unl ess t he fully

pai d-up capital of the joint stock conpany or
the contributed reserve fund of the nutua
i nsurance conpany is, in the currency of the
United States of Anerica or the equivalent in
a foreign currency, not less than -

(a) $200,000 where the insurer

proposes to carry on | ong-
t er m busi ness;

(b) $100,000 where the insurer

proposes to carry on
general business; or

(c) $300,000 where the insurer

proposes to carry on both

| ong- _
term business and general
busi ness.

(2) The Governor nay, on the
recommendati on of the Conm ssioner, require an
insurer to increase its fully paid-up capital
or reserve fund, as the case may be, to such
greater anmount as the Governor may determ ne
for the nature and volune of the insurance
busi ness being or being sought to be carried
on by the insurer.
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(3) Subject to the approval of the
Governor, the mninmm capital
or reserve fund, as the case nmay be, required
for licences may be in the formof cash or an
irrevocable letter of credit issued by a
fi nanci al institution approved by t he
Conmi ssi oner .

15. (1) A licence shall not be granted or
requi red for renewed under this Act
unl ess the Governor is licence.

satisfied that the total value of the
insurer's assets exceeds
the total anobunt of its liabilities by at
| east the anount prescribed by regul ations.

(2) For the purposes of this Act the
total value of any assets and
the total amount of any liabilities shall be
determned on the basis prescribed by the
regul ati ons.

16. (1) Were the Governor is satisfied
t hat
refus
al of
a

it is
prope
r to
do so
he
rmy!
in
hi s

licen
ce.

discr
etion

gr ant
or

r ef us
e a
l'icen
ce in

respect of which application has been nmade
under section 12.

(2) Were the Governor refuses to grant

a licence he shall not be

bound to assign any reason therefor and his

decision shall not be subject to appeal or
review in any Court.

17. The licence shall be in the form
det erm ned by the CGovernor, and
it shall -
(a) specify the insurance business

and cl asses of insurance
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whi ch the insurer is authorized
to carry on and whether such
busi ness shall be carried on in
the Territory, fromwthin the
Territory or both in and from
within the Territory;

(b) be subject to the paynent of
t he
annual fee prescribed by
the regqgul ati ons;

(c) be subject to such terns,

conditions, limtations,
or restrictions as the Governor
may specify therein and may
fromtime to time see fit to
i npose; and

(d) expire on Decenber, 31 in each

year but may be renewed
from year to year upon
application to and subject to
the approval of the Governor
and paynent of the prescribed
renewal fee.

18. Every insurer on first being granted
l'i cence. and obtaining a I|icence
shall forthwith give noti ce

thereof in two successive issues of the
Gazette and shall give the Iike notice when it
ceases to carry on insurance business in or
fromwithin the Territory.

19. A licence issued under this Act
aut hori zes the insurer naned therein to
exercise all rights and powers that are

reasonably incidental to the carrying on of
t he kind of insurance business and the cl ass
or classes of insurance naned in the |icence
and which are not inconsistent with this Act
or the regulations or with the objects and
terns stated in the insurer's nmenorandum and
articles of association or other instrunent of
i ncor poration.

20. Nothing in this Act prevents a
unl i censed i censed insurer that has
lawfully effected a insurers.

contract of insurance in or fromwthin
t he Territory fromre-insuring
the risk or any portion thereof wth any
insurer carrying on business outside the
Territory and not licensed under this Act
provi ded such reinsurer is acceptable to the
Conmi ssi oner .

Regul ati on of Licensed Insurers

21. (1) Every insurer licensed under this Act
shal | -

(a) maintain a principal office in
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the Territory at which it
shall maintain permanently ful
and proper books and records of
its insurance business as nmay
be prescri bed by t he
regul ati ons;

(b) appoint and nmaintain an
i nsurance nanager resident in
the Territory; and

(c) where required by the
Comm ssi oner, appoint for its
general business an actuary who
shal | be approved by the
Comm ssi oner .

(2) An insurer at the tinme of issue of
its licence shall notify
t he Conmi ssioner in witing of -

(a) the address of its principal
office in the Territory;
(b) the nanme and address of its

i nsurance nmanager resident
inthe Territory; and

(c) the nane and address of its

auditor to be approved by
t he Conmi ssi oner.

(3) The insurer shall notify the
Comm ssioner in witing of any change in any
of the information required in subsection (2)
within twenty-one days from the date of such
change.

(4) An insurer who fails to conmply with
any of the provisions of
this section is guilty of an offence.

Annual accounts 22. (1) Every insurer licensed under this
Act and annual shal | -
St at enment .
(a) prepare accounts for each

fi nanci al year in
accordance with accounting
principles acceptable to the
Comm ssi oner and such accounts
shal | be audited by the
insurer's auditor approved by
the Conmi ssioner in this Act
referred to as the "insurer's
approved auditor";

(b) prepare annually and deliver to

the Conmm ssioner wthin
three nonths of the end of each
financial year, or at such
| ater date as nay be granted by
t he Comm ssioner upon witten
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application by the insurer, a
statenment of the conditions of
the insurer's affairs as at the
end of the preceding financial
year and such statenent shall -

(i) be in the formand content
prescri bed by regul ati ons;

(ii) exhibit the assets,
liabilities, receipts and
expendi tures of t he
i nsurer for the preceding
financi al year;

(iii) exhibit particulars of
t he
busi ness
transacted by the insurer
in or from within the
Territory during t he
precedi ng financial year;

(iv) be acconpanied by a
report
from
the insurer's approved
auditor in which he shal

(A) state that he has

exam ned t he
books and records of
the insurer and is
satisfied that the
insurer is not in
breach of any
conditions attached
toits licence or in
contravention of any
provision of this
Act or t he
regul ati ons; and

(B) nane the Country or

Jurisdiction of
which the generally

accepted audi ting
st andar ds wer e
applied in auditing
t he insurer's
account s.

(2) For the purpose of the annual
statenent required under this section, the
assets of the insurer shall be valued and its
liabilities shall be calculated in the manner
prescri bed by the regul ations -

23. The annual statenent required under
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section 22 shall not show as assets the unpaid
bal ances owi ng by agents or other insurers that
are nore than six nonths overdue, or bills
recei vabl e on account thereof, or bills
receivable nore than one year overdue, or
investnment in office furniture or equipnent,

or unpaid capital, or unpaid premum on
subscri bed shares of capital stock, nor shal
such statenent i nclude as assets any

i nvestnments prohibited or not authorized by
this Act or the regqgul ations.

24. An insurer which carries on any
i nsur ance busi ness ot her t han
i nsurance business shall accounts, assets

keep separate accounts in respect of its
liabilities. i nsurance business, and
shal | segregate the assets

and liabilities of its insurance business from
those of its other business.

25. (1) It is a condition of every licence
i ssued under this Act to an insurer, breach of
which shall render the licence liable to
cancel l ati on by the Governor, that -

(a) the licensed insurer shal

notify the Comm ssioner
forthwith of -

(i) any material <change in
t he

i nformati on supplied
in or acconpanying the
application or in the
docunent s subm tted
therewith; or

(ii) the renmoval fromoffice or
t he resignation
resi gnation of any
director or officer of
the insurer giving the
reasons therefor;

(b) no shares or other interests,

whet her | egal or
equitable, in the insurer shal
be issued, transferred or
ot herw se
di sposed of and no appoi nt nment
of a director or an officer of
the insurer shall be nmade
wi t hout the prior witten
approval of the Governor;

(c) the licensed insurer shall not,

W thout the prior witten
approval of the Governor -

(i) enter into any nerger,

_ amal ganation or
consol i dati on;
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(1i) transfer, other than in

t he
ordi nary

course of its business by
way of re-insurance any
of its contracts of
i nsurance or the whole or
any part of its property,
assets or liabilities;

(iii) charge or pl edge the

whol e
or
any part of its assets;

(iv) change its nane fromthat

_ _ set out in
its |licence;

(v) engage in or carry on

i Nsur ance
busi ness other than that
of the class or cl asses
of i nsurance naned in the
| i cence or
other than in the nanner
specified therein;

(vi) alter the ternms of its

menor andum and
articles of association
or other instrunent of
i ncor por ati on.

(2) The Governor shall not grant to any

insurer the prior witten

approval required under sub-paragraphs (i) and
(i1) of paragraph (c) of subsection (1) unless
he is satisfied that-

(a)

(b)

t he proposed insurer involved
in

the nerger, anal gamation
or transfer with the insurer
appl yi ng for approval is
properly licensed or qualified
to be licensed under this Act;
and

the pai d-up capital and
uninpaired surplus of such
proposed insurer after the

ner ger, amal gamat i on
consolidation or transfer wll
be in anount s whi ch are

approved by the auditor and
actuary of such pr oposed
insurer and acceptable to the
Gover nor .

Cancel | ati on of Licence

26. The Governor may cancel the |icence
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of an insurer

(a)

(b)

(c)

(d)

(e)

()

(9)

(h)

(i)

(i)

ifoit-

has contravened any condition of
its licence;

has failed to prepare and

del i ver to t he
Commi ssioner its annual audited
accounts and annual statement
in accordance with section 22
or its long-term business
annual or periodic actuarial
val uati ons
certified in accordance wth
section 43;

has comm tted an of fence under

this Act or t he
regul ati ons;

has failed to conply with any

provision of l|aw or of
this Act and the regul ations or
any
di rectives issued thereunder;

has contravened any termof its

menor andum and articl es of
asspciation or ot her i nstrument
of incorporation;

has wilfully furnished

m sl eadi ng, false or inaccurate
i nformation for the purposes of
any provision of this Act or
the regulations or failed to
di scl ose any i nformation
requi red thereunder;

has i nsufficient assets to

justify its continuance to
carry on insurance business in
or fromwithin the Territory;

IS experiencing a serious state

of affairs that is or may
be prejudicial to the interests
of its pol i cyhol ders or
creditors;

has ceased to carry on
i nsurance

business in or
fromwithin the Territory;

has failed to commence carrying

on insurance business in
or from within the Territory
during a continuous period of
twel ve nonths fromthe date its
|icence was issued; or
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(k) is in the opinion of the
Governor carrying on insurance
business in or fromw thin the
Territory in a manner that is
or may be detrinmental to the
public interest.

27. (1) The Governor shall give an insurer
pr ocedure. reasonabl e notice in
witing of his intention

to cancel its licence under section 26
and shall afford the insurer an opportunity of
maki ng representations to him

(2) A notice under subsection (1) shal
specify the ground on
which the Governor intends to cancel the
l'i cence.

(3) When the Governor cancels a licence

he shal | notify t he

insurer in witing of the cancellation stating
his reasons therefor.

(4) Upon the cancellation of its |licence

an insurer shall forthwith

cease to engage in or carry on any insurance
business in or from within the Territory

unl ess the CGovernor in hi s di scretion
aut hori zes the insurer so to
do -

(a) pending the determnation of an

appeal agai nst t he
cancel | ati on;

(b) for such period as the Governor

may specify for t he
purpose of running off and
closing the insurer's business.

(5) The Governor shall exercise his
powers under subsections (1)
and (2) through the Comm ssioner who shall act
on behalf of and by the authority of the
Gover nor .

28. (1) An insurer aggrieved by the

cancel lation by the Governor of its licence
may appeal to the Court by
serving the Governor with a notice of appea
wi thin twenty-one days or such |onger period
as the Court nmay allow after receipt of
notification of such cancellation.

(2) An appeal under this section shall be
by way of sumons to a judge in Chanbers.

(3) If an appeal is allowed by the
Court, the insurer shall be
entitled to carry on its insurance business in
or from within the Territory in the sane
manner as it did before its |l|icence was
cancel | ed.
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(4) |If an appeal is dism ssed by the
Court, the insurer shal |,
forthwith or in such tinme as the Governor may
allow, cease to engage in or carry on any
i nsurance business in or from within the
Territory.

29. Wiere the insurer does not appea
t he cancel | ati on. cancel lation of its
Iicence in accordance with

section 28 or where it appeals the
cancellation and its appeal is dismssed by
the Court, the Comm ssioner shall cause a
notice of cancellation to be published in the
Gazette and in a | ocal newspaper

30. Wer e an i nsurer goes into
i cence and liquidation or 1is being
wound-up or otherw se publication

dissolved its Ilicence is 1ipso facto
term nat ed t hereof. and becones voi d

for all purposes and thereupon

t he Conmi ssioner shall cause a notice of
termnation to be published in the Gazette and
in a |local newspaper.

PART |V SPECI AL PROVI SI ONS APPLI CABLE TO | NSURERS

Definition of
donesti ¢ busi ness.

Specific authority
to carry on

Donmesti ¢ busi ness
assets vested
in trust.

CARRYI NG ON DOVESTI C BUSI NESS

Carrying on Donestic Business

31. (1) For the purposes of this Act every
contract insuring a person domciled or
resident in the Territory at the date thereof,
or the subject matter of which is property of
any kind wwthin the Territory or in transit to
or from the Territory, in this Act called
"domestic business' shall be deened to be nade
in the Territory and shall be construed
accordingly.

(2) This section has effect
notw t hstanding any agreenent, condition or
stipulation to the contrary.

32. No insurer shall carry on domestic
business unless it is specifically authorized
donestic business. so to do in a licence

issued to it by the
Governor under this Act.

33. (1) The Governor shall not grant
authorization in a licence issued under this
Act to any insurer to carry on donestic
busi ness unl ess such insurer maintains within
the Territory -

(a) in cash; or

(b) in securities in which trustees

may i nvest trust noney and
acceptable to the Governor

assets equal to its liabilities in the
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Territory and such assets, in this Act called
"donesti ¢ busi ness assets", shall be vested in
trust in a bank |icensed under the Banks and
Trust Conpani es Act, 1990 and approved by the
Gover nor.

(2) A trust deed shall be approved by
t he Comm ssi oner before it is
entered into.

(3) Atrustee of the insurer's donestic

busi ness assets may deal

W th such assets in any manner provided for in

the Trust Deed but in such way that the total

val ue of such assets shall at all tinmes be at

|least equal to the total anobunt of the
insurer's liabilities in the Territory.

34. (1) An insurer authorized to carry on
donmesti c business may not, for the purpose of
its donmestic business assets, vest in trust
securities issued by or debt

obligations of such insurer or any of its
subsidiaries or affiliates.

(2) For the purposes of this section -

(a) a conpany is a subsidiary of the
insurer if -

(i) it is controlled by the
i nsurer; or

(ii) it is controlled by two
or
nor e
conpani es each of which
is controlled by the
i nsurer; or

(ii1) it is a subsidiary of
a

subsi di ary
of the insurer;

(b) a conpany is controlled by the

insurer if shares of such
conpany carrying nore than
fifty percent of the votes for
the election of directors are
hel d, otherw se than by way of
security only, by or for the
benefit of the insurer and such
vot es are sufficient, i f
exercised, to elect a majority
of the board of directors of
such conpany.

(c) a conpany is an affiliate of an

insurer if such conpany or
the insurer is the subsidiary
of the other or both are
subsidiaries of one and the
sane conpany.

35. (1) An insurer that is authorized to
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carry on donestic business shall not nake or

retain an investnent other
than a loan on the security of a policy
insuring human life issued by it -

(a) by way of a loan to any
di rector
or officer of the
insurer, or to the wfe or
child of any such director or
officer; or

(b) in a corporation that is a

substanti al sharehol der of
the insurer.

(2) For the purposes of this section
(a) an "investnent" neans -

(i) an investnment in a
corporation by way of
purchasing its shares,
bonds, debentures, notes
or other evidence of its
i ndebt edness; or

(ii) aloan to a person or

per sons

but does not include any nornal

wor ki ng bal ance between an
i nsurer and any ot her
corporation I'i censed and
aut horized under this Act to
carry on donestic business or
any |loan or advance that is
merely ancillary to the main
donestic busi ness of t he
i nsurer;

(b) a corporation is a substanti al

shar ehol der of the insurer
if it owns beneficially either
directly or indirectly shares
of any class to which are
attached nore than ten percent
of the full or limted voting
right attached to the total
shares of the insurer for the
ti me bei ng outstanding.

Term nati on of Donestic Busi ness

36. (1) An insurer which intends to
rel ease donestic di scontinue carrying on
donmesti c busi ness in business assets. t he
Territory shall give the Comm ssioner
witten notice of such intention and
the reasons therefor at |east four nonths
prior to the date of discontinuance.

(2) An insurer that discontinues its
domestic business in the Territory, in this
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Part referred to as the "discontinuing
insurer”, may apply to the Governor in witing
for the release of its donmestic business
assets.

37. Except as provided in this Part, the
rel ease of donmestic business assets
in the Territory of a assets.

di scontinuing insurer shall not be

rel eased unl ess such insurer -
(a) obtains the surrender of its

outstanding policies in
t he
Territory or transfers them
wi th another insurer that -

(i) 1is l'i censed and
aut hori zed

to carry on donmestic
busi ness under this Act
and approved by t he
Commi ssi oner; and

(ii) its paid-up capital and

uni nmpai red
surplus shall, after the
transfer be in anounts
approved by its approved
audi tor and actuary; and
(b) provides he Comm ssioner wth

proof of the publication,
for eight consecutive weeks in
a local newspaper of a notice
that it wll apply to the
Governor for the release of its
assets in the Territory on a
day specified in the notice,
which shall be at l|east two
nonths after the date of the
notice, and calling on its
policyholders in the Territory
opposing the release to file
their opposition wth the
Conmi ssi oner on or before that

day.
38. After the day specified in the
notice authorize the requi red under

section 37 (b), the Governor rel ease of

may authorize the release to the
di sconti nui ng assets. i nsurer of
its donmestic business assets in the

Territory, if he is satisfied that

such insurer has discharged or provided for
the discharge of all its obligations in the
Territory including its liabilities under its
donestic business policies issued in the
Territory.

39. The Governor nmay authorize the
trustee of the donestic business assets

of the discontinuing insurer to enploy any
assets. portion of those assets
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for the purpose of effecting
the surrender or transfer of outstanding
policies of such insurer in the Territory but
not so as to reduce the domestic business
assets below the anount of the tota
l[iabilities of such insurer under its
continuing policies in the Territory.

40. (1) Notw thstanding the provisions of
this Part, the donestic business assets of a
di scontinuing insurer that is incorporated
under the laws of the Territory and is in
liquidation or being wound-up, my on the
order of a Court of conpetent jurisdiction
wthin the Territory, be released to the
I i qui dat or appoi nted by such court.

(2) In any wi nding-up or |iquidation of

a discontinuing insurer

t he donmestic business assets of such insurer

shal | be available only to neet its

l[iabilities wunder its donmestic business

policies notw thstandi ng any provision or rule
of law to the contrary.

(3) Subsection (1) shall apply to a
di scontinuing insurer that is
i ncorporated outside the Territory only in so
far as its affairs in the Territory are being
wound-up in the sanme manner as an insurer
i ncorporated under the laws of the Territory
pursuant to the provisions of section 56.

PART V SPECI AL PROVI SI ONS APPLI CABLE TO | NSURERS

of part V.

Appoi nt ment

Annual

and

CARRYI NG ON LONG- TERM BUSI NESS

Appoi nt rent of Actuary

41. This Part shall apply to insurers
licensed to carry on | ong-term business.

42. (1) An insurer to which this Part
appl i es of approved shal | at the
time of the issue of its |icence actuary.

to carry on long-term business,
appoi nt an actuary approved by t he
Conmi ssioner, in this Act referred to as the
"insurer's approved actuary".

(2) Wen and so often as an appoi nt ment
of an actuary under this
section is termnated, the insurer shal
forthwith notify the Conm ssioner in witing
of such termnation and the reasons therefor
and within fourteen days from such notice make
a new appointnment in accordance wth the
provi si ons of subsection (1).

43. (1) An insurer to which this Part
applies periodic shal |, in
addition to any other requirenment actuari al

under this Act and the regul ations,
prepare val uati ons. annual Iy and deliver
to the Comm ssioner with
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its annual statenment required under
section 22 an actuarial valuation of its
assets and liabilities certified by the
i nsurer's approved actuary.

(2) In addition to the annual actuari al
val uation required by
subsection (1), the Comm ssioner may, at the
intervals he determnes, require periodic
actuari al val uati ons certified by the
insurer's approved actuary of the assets and
liabilities of
i ndi vi dual | ong-term busi ness segregated funds
required to be mintained by the insurer
pursuant to the provisions of this Part.

(3) The certificate of actuary shall be
in the form and shal
contain the information prescribed by the
regul ati ons.

Separate Accounts and Segregated Funds

44, An insurer to which this Part
appl i es accounts. whi ch carries
general business in addition to

its | ong-term Dbusiness shall keep

separate and distinct accounts in respect of
its long-term busi ness.

45. (1) In this Act
"segregated funds" nmeans a separate and

di stinct fund with separate and
di stinct assets naintai ned pursuant
to subsection (2) -

(2) Every insurer to which this Part
applies shall maintain in
respect of each class or category of contracts
of long-term business it issues one or nore
separate and distinct funds with separate and
di stinct assets for each fund.

(3) A segregated fund shall at all tines

consi st of noney or

securities in which trustees may invest trust
noney.

(4) A segregated fund is available only

to neet the liabilities

arising under contracts of |ong-term business
in respect of which the segregated fund is
mai nt ai ned, except that noney or securities in
t he segregated fund may, at the discretion of
the insurer's directors but subject to
actuarial certification by the insurer's
approved actuary and filed W th t he
Conmi ssi oner, be withdrawn fromthe segregated
fund and paid into the sharehol ders' fund but
t he anount of noney and the market val ue of
any securities when so wthdrawn shall not
exceed in the aggregate the proportionate
interest of the shareholders in the segregated
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46. An insurer to which this Part applies
shal | not -

(a) declare any dividend;

(b) redeem any debenture or
pref erence share;

(c) purchase, redeem or cancel any
of its own shares

unless a certificate from the insurer's
approved actuary IS filed W th t he
Comm ssi oner stating that the insurer's nmargin
of solvency prescribed by the Regulations is
sound and will not thereby be breached and
that the assets in the insurer's segregated
funds continue to be sufficient at all tines
to nmeet its long-termliabilities.

Transfer of |ong-term Busi ness

47. (1) \Were an agreenent for the transfer
of the whole or any part of the long-term
business of any insurer to which this Part
applies has been entered into, the insurers
that are parties to such agreenent shall apply
to the Court by petition for an order to
sanction and confirmthe agreenent.

(2) The Court shall not entertain such a
petition wunless it 1is
acconpani ed by the foll ow ng docunents -

(a) certified copies of the
statement of the assets and
liabilities of the insurers
t hat are parties to the
agr eement ;

(b) a certified copy of the
agr eenent under which the
transfer is effected;

(c) certified copies of the
actuarial and other reports on
whi ch the agreenent is founded;

(d) a declaration by two directors

and the insurance manager
of each insurer that is party
to the agreenent that to the
best of their know edge and
bel i ef every paynment nade or to
be made to any per son
whonsoever on account of the
transfer, is therein fully set
out and that no other paynents
beyond t hose set out have been
made or are to be nmade either
in noney, contracts of
i nsurance, bonds, val uabl e
securities or other property,
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by or with the know edge of any
of t he parties to t he
agreenent; and

(e) proof satisfactory to the Court
t hat -
(i) sufficient notice of the

agr eement

has been served on each
pol i cyhol der affected and
that such notice has been
published in the Gazette
at | east

thirty days before the
application to the Court
is made; and

(ii) copies of the petition
and
al |
acconpanyi ng docunent s
have been served on the
Comm ssi oner .

(3) The Conm ssioner and any person who

alleges that he wll be
adversely affected by the sanctioning and
confirmation of the agreenent shall be

entitled to be heard on any petition under
this section.

(4) The Court shall hear and determ ne
the matter and may approve
the agreenment as presented or approve it
subject to conpliance with any terns or
conditions it thinks fit,
having regard to the rights and interests of
all policyholders affected by the agreenent.

(5) Notw thstanding anything in this

section the Court shall not
make an order sanctioning and confirm ng the
agreenent unless it is satisfied that the
insurer to which the long-term business is
being transferred under the agreenent is or,
after the making of the order, wll be
entitled under this Act to carry on |long-term
busi ness.

48. The insurer to which the long-term
busi ness is transferred under an agreenent
sancti oned and confirned by the court pursuant
to section 47 shall assune
l[iability under the contracts of insurance
transferred to it and any person entitled to
ri ghts under those
contracts may enforce such rights agai nst such
insurer as though those contracts have been
i ssued by such insurer.

W NDI NG UP_OF LI CENSED | NSURERS
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49. The w nding-up rules applicable to

conpani es i ncor por at ed
under the laws of the Territory, in this Part
referred to as the

"conpani es’ w nding-up rules"” shall apply to
the wi nding-up of insurers |icensed under this
Act in so far as such rules are not
i nconsistent with the provisions of this Act.

50. (1) An insurer licensed under this Act
may be wound-up by the Court -

(a) on a petition by the
Comm ssioner with the approval
of the Governor if the Court is
satisfied that -

(i) the insurer is unable to
pay its
debts within the neaning

of subsection (2);

(ii1) the insurer has failed to

pr epar e
its annual accounts and
del i ver to t he

Comm ssioner its annual
statenent as required by
section 22 or its annua
or peri odic actuari al
val uations required under
section 43;

(iii) the insurer has carried

on

busi ness
or entered into a
contract or used its

funds in a manner or for
a purpose prohibited or
not authorized by this
Act or the regul ations or
by t he insurer's
i nstrunment of
i ncor poration; or

(iv) other sufficient cause has
been shown.

(b) on a petition of ten or nore of

t he insurer's
pol i cyhol ders hol di ng policies
of an aggregate sum i nsured of
not | ess than $100, 000. 00 whi ch
petition shall not be presented
except by |eave of the Court,
and such |eave shall not be
granted unless a prima facie
case has been established to
the satisfaction of the Court
and unless security for costs
for such anobunt as the Court
may think reasonable has been
gi ven.
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(2) For the purposes of this Act an
i nsurer shall be deened to be
unable to pay its debts if at any tinme the
total value of its assets does not exceed the
total amount of its liabilities by the anount
prescribed by the regul ations.

(3) In any proceedings upon a petition
to W nd- up an i nsurer,
evi dence that the insurer was insolvent at any
time before the
proceedings is evidence that the insurer
continues to be wunable to pay its debts,
unl ess the contrary i s proved.

(4) \Were the petition for the w nding-
up of an insurer is presented
by any person other than the Comm ssioner, a
copy of the petition shall be served on the
Comm ssioner and he shall be entitled to be
heard on the petition.

51. Where an insurer has been proved to
be unable to pay its debts, the Court may, if
it thinks fit, reduce the ampbunt of the
insurer's contracts on such terns and subj ect

to such conditions as the
court thinks just, instead of nmaking a
wi ndi ng-up order.

W ndi ng-up of Insurers

Carrying on Long-term Busi ness

52. Notwi t hstanding anything in the
w ndi ng- up. conpani es w ndi ng-up rul es
an insurer which carries on
|l ong-term business shall not be wound-up

voluntarily.

53. (1) In the wnding-up of an insurer
segregat ed funds carrying on | ong-term
busi ness the assets of assets.

the segregated funds of such insurer
shal | be available only to
nmeet the insurer's long-term liabilities
attributable to such funds and not ot herw se.

(2) Were the value of the assets
mentioned in subsection (1) exceeds the anount
of the insurer's liabilities attributable to
such assets the excess may be available to
nmeet other liabilities of the insurer.

(3) Were under the conpani es w ndi ng-up
rules the Court orders any
del i nquent person to repay or restore any
noney or property to the insurer or to
contribute any sumto its assets, the Court
shall, in so far as the delinquency relates to
assets belonging to the insurer's segregated
funds attributable to its |ong-term business,
or der t hat such noney, property or
contribution shall be treated for the purposes
of this Act as assets of such segregated funds
and this Act shall have effect accordingly.

54. (1) The [ i qui dat or shal |, unl ess
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| ong-term ot herwi se ordered by the
Court, carry on the business of | ong-
term business of the insurer being wound-
insurer in up and, subject to the
approval of the Court, |iquidation.
sell or transfer such business as a going
concern to anot her insurer
licensed and authorized under this Act to
carry on such business.

(2) In carrying on the insurer's
busi ness pur suant to
subsection (1) the |iquidator may, subject to
the approval of the Court, agree to the
variation of any contracts of insurance in
force at the commencenent of the w nding-up
but shall not effect any new contracts of
i nsur ance.

(3) The Court may, if it thinks fit and

subject to such terns as

it my determ ne, reduce the anounts of the

contracts nmade by the insurer in the course of
carrying on its |ong-term business.

(4) Were the liquidator is satisfied
that the interests of the
insurers policyholders and «creditors in
respect of its long-term business require the
appoi nt nent
of -

(a) a special manager to manage
such
busi ness; or

(b) an actuary to conduct actuari al
val uati ons of such business;

he may apply to the Court and the Court may on

such application appoint a
speci al manager or an actuary or both as it
t hi nks fit.

(5) A special manager or an actuary
appoi nted under subsection (4)
shal |

(a) act during such tinme as the

Court nmay direct, wth
such powers as nmay be entrusted
to himby the Court; and

(b) give such security and account

in such manner as the
Court shall direct and receive
such renuneration as may be
fixed by the Court.

Vol untary W ndi ng-up

55. (1) Where an insurer, other than that
Vol unt ary whi ch carries on |ong-term
busi ness, proposes w ndi ng- up. to
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cease carrying on business or to call a

general neeting to consider a
resolution for voluntary w ndi ng-up under the
conpanies winding-up rules it shall give at
least thirty days notice in witing thereof to
t he Conmi ssi oner.

(2) Were such insurer has passed a
resol ution for vol unt ary
wi ndi ng-up, the insurer shall notify the
Comm ssioner in witing of such resolution and
of the date at which contracts of insurance
W ll cease to be entered into by the insurer,
and of the nane and address of its |iquidator.

(3) The notice required under subsection

(2) shall be published by

the insurer in the Gazette and in any

newspaper and other publications as the
Comm ssi oner may require.

W ndi ng-up of Insurers
| ncorporated Qutside the Territory

W ndi ng- up 56. Were the Governor

by the Court

of insurers (a) cancels the Ilicence of an
i ncor por at ed

i nsurer i ncor por at ed

out si de

out si de the the Territory and the

Territory. cancel l ation was not appeal ed
by

the insurer or its appeal
was dism ssed by the Court in
accordance with the provisions
of this Act; and

(b) the Governor is satisfied that

it would be in the
interests of any creditor of
such insurer or
of any ot her person to whomthe
i nsurer has an obligation that
the affairs of the insurer in
the Territory should be wound-
up in the sane nmanner as an
i nsurer incorporated under the
| aws of the Territory,

t he Governor may direct the Comm ssioner to

petition the Court to w nd-up
such affairs and the Court may mnake such
orders for the w nding-up of such affairs
pursuant to the provisions of this Part as is
practi cabl e.

PART VI I | NSURANCE MANAGERS, | NTERMEDI ARI ES AND PROFESSI ONALS

General Provisions Applicable to
| nsurance Managers and | nternediaries

Certificate of 57. (1) Except as provided in subsection
(3), authority. no per son shal |
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ei ther on his own account or

as a nmenber or representative of a
corporation or partnership, act or offer to
undertake to act, as an insurance nanager,
agent, adjuster or broker in or from wthin
the Territory unless such person applies for
and is granted a certificate of authority
i ssued under this Act.

(2) A corporation or a partnership may
apply for a certificate of
authority in its name and shall designate one
i ndi vi dual who has the insurance know edge and
expertise to act as its or their
representative and t he certificate of
authority, if granted, shall be issued in the
nane of the Corporation or the partnership and
shall designate the name of its or their
representative.

(3) Subsection (1) does not apply to -
(a) an agent holding a Certificate

of authority who acts as
an adjuster for and with the
approval of any insurer for
whom he is the authorized agent
and within the limts specified
in his agency agreenent; and

(b) a person who is not resident or

domciled in the Territory
and who because of his special
know edge and expertise
receives from the Mnister,
upon the recommendati on of the

Comm ssi oner, witten
perm ssi on to adj ust a
parti cul ar | oss or assess
particul ar damage whi ch

occurred within the Territory.

(4) Any person who contravenes
subsecti on (1) is guilty of
an of f ence.

58. (1) An application for a certificate of
a certificate. authority shall be nade to
the Mnister in the form
determined by him and delivered to the
Conmi ssi oner acconpani ed by the prescribed fee
and any information and docunents the M nister
may reasonably require.

(2) The application shall be endorsed in
witing -
(a) in the case of an insurance
manager by any insurer who
appointed him pursuant to
section 21;

(b) in the case of an insurance
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agent by any insurer with
whom t he agent signed an agency
agreement ;

(c) in the case of an insurance

broker by any insurer
aut horizing himto place risks
wthit; and

(d) in the case of an insurance

adj uster, by any insurer
Iicensed under this Act.

(3) The endorsenent of the insurers
requi red under subsection (2)
shall be given by the insurer's president or
managi ng director.

59. (1) On receipt of the application and the
prescri bed fee in accordance with the

requi renents of section 58, the M nister may,
upon the recomendati on of the Comm ssioner
and if he is satisfied that the applicant has
the qualifications required to act in the
capacity applied for, issue to the applicant a
certificate of authority.

(2) The certificate shall be in the form
determ ned by the Mnister
and shall -

(a) be subject to the paynent of the
annual fee prescribed by the
regul ati ons;

(b) be subject to any limtations,

restrictions or conditions
specified therein or that the
Mnister may, from time to
time, see fit to inpose; and

(c) expire on Decenber 31 in each

year, but may be renewed
on application to and subject
to the approval of the Mnister
and paynent of the prescribed
fee.

60. (1) |If the Mnister, after due

investigation, is of the opinion that an
certificate. applicant is not for any
reason a suitable person to
receive a certificate of authority to act in
the capacity applied for, he my, in his

di scretion refuse to grant a certificate of
authority to the applicant.

(2) Were the Mnister refuses to grant

a certificate of authority

to an applicant he shall not be bound to

assign any reason therefor and his decision

shall not be subject to appeal or review in
any Court.
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61. (1) The Mnister may revoke or suspend a
certificate of authority if the holder
t her eof -

(a) has commtted an act of
m srepresentation, fraud,
deceit or dishonesty;

(b) has contravened any | aw or any

of the provisions of this
Act or the regulations, or any
conditions attached to his
certificate;

(c) has unreasonably failed to pay

over to an insurer, agent
or an insured person entitled
thereto any noney received or
coll ected by himon the account
of the business wunder the
authority of his certificate;
or

(d) has denonstrated his

i nconpet ency or
untrustworthi ness to undertake
the duties and responsibilities
of the capacity in which he is
aut hori zed to act by reason of
anyt hi ng done or omtted in or
about the business conducted
under the authority of his
certificate.

(2) A person who acts or holds hinself

out to the public as an

i nsurance manager, agent, adjuster or broker

without holding a wvalid and subsisting

certificate of authority or during the

suspension of his certificate is guilty of an
of f ence.

(3) No person whose certificate of
authority has been revoked
shal |l be granted another certificate to act in
any capacity until the |lapse of a period of
three years after revocation

62. Sections 27, 28, 29 and 30 shall
apply with the necessary nodifications in

relation to a holder of a certificate of
authority as they apply to a licensed insurer.

| nsurance Managers

63. A person authorized under this Act
to interests. act as an i nsurance
manager or any enpl oyee or
associ ate thereof shall not directly or

indirectly be interested as a shareholder in
or a director, officer or enployee of any
insurer for whom he is authorized to act as
its insurance nanager.
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64. (1) If it appears to the insurance
manager or if he has know edge or information
that any of the insurers for which he acts as
manager -

(a) is conducting its business in a

manner that woul d expose
such insurer to the risk of
becom ng insol vent;

(b) is not conplying with any of
t he
provi sions of this Act or
t he regul ati ons;

(c) bhas defaulted on the paynent of
any of its liabilities;
(d) is experiencing a serious state

of affairs that is or may
be prejudicial to the interests
of such insurer's policyhol ders
or creditors;

(e) 1is involved as a defendant in

_ any crimnal proceedings
in any country or jurisdiction;
or

(f) has ceased to carry on business

in or from within the
Territory;

he shall forthwith report to the Conm ssioner
gi vi ng particul ars of
i nformation and docunents in his possession.

(2) In reporting to the Comm ssioner
good faith and
di scharge of his duties pursuant to subsection
(1) the insurance manager shall not, nor shal
any director, officer, nenber, agent or
enpl oyee thereof be liable to any action, suit
or proceeding for or with respect to such
reporting.

in
in

65. Wiere either the insurance nanager or
the insurer which appointed him intends to
termnate their rmanagenent agreenent, the
i nsurance manager shall give to the

Comm ssioner witten notice of such intended

term nation and the reasons therefor at |east
thirty days prior to the date on which the
term nation takes effect.

| nsurance Agents and Brokers

66. (1) Every insurance agent or broker
shall, before receiving a certificate of
authority, deliver to the Comm ssioner -

(a) in the case of an insurance
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agent evi dence

satisfactory to
t he

Commi ssi oner of an agency
agreenment entered into with the
i nsurer who endor sed t he
agent's application for a
certificate of authority;

(b) in the case of an insurance

broker any formor type of
security acceptable to the
M ni ster; and

(c) alist of all insurers who
aut horize the agent to act on
their behalf or the broker to
pl ace risks with them

(2) Every insurance agent and broker -

(a) shall notify the Conm ssioner in
writing of any change in the
list of insurers required in
paragraph (c) of subsection (1)
within ten days fromthe date of
such change;

(b) who fails to conply with the
provi sion of paragraph (a) is
guilty of an offence.

(3) The certificate of authority is ipso
fact o suspended where -

(a) in the case of an insurance

agent, t he agency
agr eenent referred to in
subsection (1) (a) IS

term nated; and
(b) in the case of an insurance

broker, the security
requi red under subsection (1)
(b) is altered in any way.

(4) A certificate of authority that is

suspended under subsection

(3) is, subject to the approval of the

Conmi ssi oner, rei nst at ed upon pr oof
satisfactory to the Conmm ssioner that -

(a) in the case of an insurance

agent -
(i) the agent has discharged
or
provi ded
for the discharge of all
hi s

obl i gati ons under t he
agency agreenent which
was term nated; and
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(ii1) a new agency agreenent
has
been
entered into by the agent
wth anot her I nsurer
licensed under this Act;
and

(b) in the case of an insurance

br oker, t he security
requi red under subsection (1)
(b) has been reinstated or
replaced with other security
acceptable to the M nister.

67. (1) An agent or broker shall, for the
pur pose of receiving any prem um be deened to
be agent of the insurer and the paynent

recei ved by the agent or the broker is deened
paynment to the insurer notw thstandi ng any
conditions or stipulations to the contrary.

(2) An agent or broker who acts in

negoti ati ng, renewi ng or
continuing a contract of insurance with an
insurer |icensed wunder this Act, and who

recei ves any prem um from any person for such
a contract is deenmed to hold such premumin
trust for the insurer.

(3) If the agent or broker fails to pay

the premum he received

pursuant to subsection (2) over to the insurer

on demand, his failure shall be deened prina

facie evidence that he is guilty of breach of
trust.

68. An agent or broker is personally
liability of liable to the insured
person, as if he were the agents and

insurer, on all contracts of donestic
busi ness brokers. unl awful Iy nade
by or through the agent or the

broker directly or indirectly with any
insurer that is not licensed or authorized to
carry on donestic business insurance under
this Act.

Approved Auditors and Actuaries

Per sona
Reporti ng
duti es

and excl usi on
of liability.

69. (1) Every approved auditor or actuary
shall make an i medi ate report to the
Conmi ssi oner where -

(a) he becones aware during the

performance of his duties
that the insurer for whom he
acts -

(1) 1is experienci ng a
financi al

state of affairs of
a serious nature that may
breach its margin of
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sol vency as prescribed by
t he regul ati ons;

(1i) is not mai nt ai ni ng

adequat e
| ong-

term segregated f unds
with sufficient
assets to neet its |ong-
term busi ness
lTabilities;

(iii) 1s not conplying with any

of t he
provi sions of this Act or
the regulations or any
condition attached to its
Iicence; or

(iv) has defaulted on the

paynent of any
of its liabilities;

(b) he fornms a view of the affairs

or any aspect of the
affairs of the insurer which
would cause him to add a
qualification or adverse notes
to any of his reports or
certificates required to be
subm tted by the insurer under
the provisions of this Act or
the requl ati ons;

(c) the insurer termnates his

appoi ntnent or otherw se
he ceases to hold office giving
t he reasons therefor; or

(d) he resi gns bef ore t he
expiration
of his term of
of fice or decides not to seek
r e- appoi nt ment gi vi ng t he
reasons therefor.

(2) Any report made in good faith to the

Comm ssi oner by t he

approved auditor or actuary in conpliance with
the requirenents of subsection (1) shall not
constitute a breach of confidentiality or

trust in respect of any person and no
l[iability shall be incurred and no suit,
action or proceeding shall |ie against the

approved auditor or actuary or any partner
director, officer, nenber, agent or enployee
t hereof in respect of such report.

(3) This section has effect
not wi t hst andi ng any provi si on in any
enactnent, any rule of |aw, any agreenent,
condition or stipulation to the contrary.

PART VI



Privil ege of
i nformation
and gat eways for

di scl osure.

40

Cener al

70. (1) Any information, docunent, record,
statenent or thing nmade or disclosed to the
Comm ssi oner, the Deputy Comm ssioner or any
justifiable person acting under their
authority in the
course of discharging any duty or exercising
any power under this Act
or the regulations concerning any person
licensed or authorized or applying for a
licence or a certificate of

authority wunder this Act, is absolutely
privileged and shall not be disclosed except
as provided in subsection (2).

(2) The restriction on disclosure in
subsection (1) does not apply
when the disclosure is nmade -

(a) to the Governor, the Mnister
or a public officer approved by
the Mnister;

(b) to any person for the purpose
of
di scharging any duty or
exerci sing any power under this
Act or the regul ations;

(c) on the order of a Court of

conpetent jurisdiction for
t he purposes of any crimnal or
civil proceedings;

(d) on request by -
(i) a high ranking officer of

a
conpetent authority in an
i nternationa
or gani sati on recogni sed
by the Governor; or

(ii1) a high ranking officer of

t he | aw
enf or cenent
authority in a country or
jurisdiction approved by
t he Gover nor,

for the purpose of Ilegal assistance in the
investigation of any crimnal activity; or

(e) for the purpose of enabling or

assisting a regulatory
authority 1in a country or
jurisdiction approved by the
Governor in discharging duties
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or exerci sing power s
corresponding to those under
this Act or the regqgul ations;

Provided that in a disclosure nmade under
paragraph (d) or (e) the authority receiving
the di sclosure shall be required not transmt
anyt hi ng di scl osed to any ot her person except
wth the prior witten consent of the
Gover nor .

(3) Any person who contravenes this
section is guilty of an
of f ence.

71. Any act or omission by the insurer in
breach of any provision of this Act or the

regul ati ons does not render any
contract of insurance void or voidable as
agai nst the insured or any other person having
any rights under such contract.

72. (1) Except as provided in subsection (2),
no person shall cause any insurance to be
effected with any insurer that is not |icensed
under this Act.

(2) Subsection (1) does not apply to
(a) a contract of reinsurance; or

(b) any contract of donestic
business arranged wth the
prior witten authorization of
the Mnister in accordance with
any conditions, restrictions or
limtations inposed by the
M nister, notw thstanding any
provision in Part 1V, or

(c) any contract of insurance

arranged Wi th an
association of underwiters
organi zed according to the plan
known as Lloyd's and approved

by the
M ni ster subj ect to any
condi ti ons, restrictions or

[imtations as the Mnister may
think fit to inpose.

(3) Any person who contravenes this
section is guilty of an
of f ence.

73. (1) Any person who not being |licensed as
an insurer or authorized as an insurance
manager, agent or broker under this Act -

(a) uses or continues to use the

wor ds "insurance",
"assurance", rei nsurance",
i ndemi ty", "guar ant ee",
"underwriting", "surety",

"casualty" or any simlar words
or derivatives of such words in
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English or any other | anguage
which in the opinion of the
Comm ssi oner suggests or is
likely to

suggest the undertaking of
i nsurance business or t he
busi ness of an i nsurance
manager, agent or broker; or

(b) by neans of advertisenents,

cards, circul ars,
| etterheads, signs or other
met hods represents or holds
hinmself out to the public as an
i nsurer, i nsurance nanager,
agent or broker;

is guilty of an offence.

(2) Any director, officer or manager of

an i nsurer, i nsurance

manager, agent or broker who is knowingly a
party to an offence comm tted under subsection
(1) shall be Iiable on summary conviction to a
fine of not |ess than one hundred dollars for
every day during which the offence conti nues.

74. (1) On application by an insurer that
does not carry on donestic business and upon
t he recommendati on of the Conm ssioner, the
Governor may grant an exenption to such
i nsurer provisions. fromthe application
of any of the provisions

of this Act or the regulations if the
Governor is satisfied that -

(a) the regulation and supervision

of the affairs of such
insurer is conducted by a
conpet ent authority in a
country or jurisdiction outside
t he Territory whi ch t he
Governor adopts and considers
adequate; or

(b) the business of such insurer is

restricted exclusively to
insuring risks of its parent
conpany or affiliated
compani es.

(2) For the purposes of this section -
(a) a "parent conpany" neans a
corporation that directly
or indirectly ows, controls or
holds with power to vote nore
than fifty percent of the
out standing voting shares of
t he insurer; and
(b) "affiliated conpany" means any

conpany in t he samne
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corporate group by virtue of
common owner shi p, control
operation

or managenent.

(3) Were upon application by the
i nsurer and t he
recomrendation of the Conmm ssioner, t he
Covernor is satisfied that it is in the public
interest so to do he nmay grant any insurer
exenption fromany or all of the provisions of
this Act or the regul ations.

(4) In the exercise of his powers under
this section the Governor
may -

(a) grant exenption subject to any

conditions, limtations or
restrictions as nay be
specified therein or as the
Covernor fromtine to tine sees
fit to inpose;

(b) grant exenption W th
retroactive
effect; or

(c) wvary, nodify or revoke the

exenption at any tine
giving the insurer ten days
prior notice in witing.

75. (1) Service of any |legal process, notice
process on or document on an insurer
Iicensed under this insurers. Act
may be nmade by | eaving a copy thereof at

the principal office of the
i nsurer.

(2) If such office cannot be reasonably

| ocated, the service of

any such | egal process, notice or docunent nmay

be nmade by leaving a copy thereof at the

office of the Conmi ssioner and publishing

notice of that fact in the Gazette and such

publication shall be deened to be due service
on the insurer.

76. The hol der of a valid and subsisting
licence or certificate of authority under this
Act shall not, for the purposes of this Act, be
required to hold a licence under (a) or (b)

(a) the Business, Professions and
200 Trades Licences Act; and

(b) the Conpany Managenent Act,
1990.

77. (1) The Governor may make regul ati ons
general ly for t he better

adm nistration of this Act and for carrying

the intent and

purpose of its provisions into effect and,
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W thout prejudice to the generality of this
power, may meke regul ations specifically -

(a) prescribing the margin of

sol vency for i nsurers
i censed under this Act;

(b) dividing the insurance business

into classes or categories
for t he pur pose of any
provision of this Act and
prescribing fees payable for
any such classes or categories;

(c) prescribing the nmethod of

determ ning the val ue of
the assets and the amount of
liabilities of insurers and the
met hod of val uati on of
securities owned by them

(d) prohibiting certain investnents

or disallowing certain

assets for the purposes of any
provi sions of this Act;

(e) prescribing fees payabl e under

this Act;
(f) prescribing the form and
contents of t he annual
st at enent required under

section 22 and the form and
contents of the certificate of
actuary required under section

(g) prescribing any forms for use
under this Act;

(h) exenpting any cl ass of
i nsur ance
busi ness or any
person or classes of persons
from any provisions of this
Act ;

(i) respecting the experience,

training, education and
exam nation of an applicant
required for the granting of a
certificate of authority as an
i nsurance rmanager, agent or
br oker;

(j) creating offences for the

contravention of any
regul ation and prescri bi ng
penalties for such offences;
and
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(k) prescribing anything required
to
be or which may be
prescribed under this Act;

(I') prescribing deposits to be made

by licensed insurers and
aut hori sed i nsurance managers,
agents, adjusters and brokers
for the purposes of this Act
and prescribing the anounts,
terms and conditions of such
deposi ts.

(2) The Governor may by general or

particul ar regul ati ons provide
that any society, association, corporation,
board, conm ssion or the I|ike organisation
need not be licensed as an insurer under this
Act and thereupon such society, association,
corporation, board, commssion or the like
organi sation is not required to be |licensed as
an insurer and this Act and the regul ations
shall not apply to it.

78. (1) Notwithstanding anything to the
contrary in the Conpanies Act or in the
I nt ernati onal Busi ness Conpani es Ordi nance or
in any other enactnent, no person nmay
Cap. 291 i ncorporate a conpany
under the laws of the

Territory for the object and purpose of
carrying on insurance business of any cl ass,
category or kind whatsoever or for the object
and purpose of acting as an insurance nanager,
agent, adjuster or broker unless prior
approval for such incorporation has been
granted in witing by the Governor.

(2) The nmenorandum and articles of

associ ation of a conpany
i ncorporated under the laws of the Territory
for the object and purpose of carrying on
i nsurance busi ness of any class, category or
ki nd what soever shal |, not wi t hst andi ng
anything to the <contrary in any other
enactnment, be read as if it contained the
provi sions set out in subsection (3).

(3) A conmpany incorporated for the
obj ect and purpose specified
in subsection (2) shall not have power to -

(a) issue bearer shares, or

(b) have a corporate body as a
director, or

(c) bhave less than two directors, or
(d) continue in another country or
jurisdiction wthout the

prior witten approval of the
Gover nor.
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(4) The CGovernor fromtinme to tine may
by regul ati ons declare that
any provisions or any part of the Conpanies
Act or the International Business Conpanies
Ordi nance shall not apply to conpanies
i ncor porated under either of these enactnents
for the object and purpose specified in
subsection (2) or that in the application of
any provisions or any part of either of the
aforesai d enactnents such provisions or part
shall be varied in such manner as shall be set
out in the regul ations.

(5) Any regul ati ons nade by the Governor
under subsection (4) shal
be subject to affirmative resol ution.

79. A person who at the date of the

comng into force of this Act
is carrying on in or fromwthin the Territory
i nsurance business of any kind or acting as
i nsurance nanager, agent, adjuster or broker
shall, within three nonths from such date of
comng into force, comply with the provisions
of this Act.

80. The Conpani es (Anmendnent) Act, 1990
and the I nsurance Business (Special Provisions)
Act 1991 are repeal ed.

PART | X PENALTI ES

81. Any insurer or other person
contravening this Act or the regulations or

r ef usi ng, omtting or
neglecting to fulfil, observe, carry out or

perform any duty or obligation created,
prescribed or inposed by this Act or the
regul ations, is, unless

otherwise provided in this Act or the
regul ations, guilty of an offence and |iable
on summary conviction to a fine of not |ess
than $5,000. and not nore than $50,000. for
each of f ence.

82. Any person who for any purpose of
this Act or the regulations -

(a) represents by any nethod that

the issue of a licence to
an insurer or the regulation
and supervision of insurers
under this Act is a warranty or
guarantee of the financial
soundness of any insurer;

(b) wlfully nakes any statenent or

gives any infornation that
is false or msleading to the
Governor, the Mnister, the
Comm ssi oner, t he Deputy
Comm ssioner or to any person
acting under their authority;

(c) knowngly fails to disclose in
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any application, report or
ot her docunent any fact
required to be di scl osed
therein by this Act or the
regul ati ons;

(d) causes, agrees or allows to

cause any policy, interim
recei pt or ot her I nsuring
docunent to be printed,
published or issued falsely
bearing the words "Licensed or
aut hori zed under the I nsurance
Act" or the like effect; or

(e) represents by any neans that he
has any connection or a speci al
status with any government or
public official whether that of
the Territory or of el sewhere,
or that he is recognized in the
Territory as a national insurer,
i nsurance manager, agent or

br oker;

is guilty of an offence and |iable on summary

conviction to a fine of
not less than $5,000. and not nore that
$50,000 or to inprisonnent for a term not
exceeding two years or both such fine and
i npri sonnent .

83. In any prosecution under this Act or
the regul ati ons of any person accused of acting
wi t hout being the holder of a valid |Iicence or
certificate of authority it is incunbent on
the accused to prove that he was at the tine
I icensed or authorized under this Act.

84. A prosecution for an offence under
tinme. this Act or t he
regul ati ons may be comrenced

within five years from the date of the
commi ssion of the offence but not thereafter.

Passed by the Legislative Council this
21st day of Novenber, 1994.

Speaker
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Clerk of the Legislative Council
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OBJECTS AND REASONS

This Bill provides the much needed | egislative regine for the
regul ati on of the insurance industry which undoubtedly is a vital
segnent of our Territory's econony.

The underlying philosophy of the Bill is tw fold:
responsibility and flexibility. It strikes an appropriate bal ance
bet ween:

(a) the need for a reasonably firmregul atory system which
protects the inmage of the Territory as a
responsi ble and respectable jurisdiction within the

i nternational business community;

(b) the need to provide adequate safeguards for the
protection of our citizens; and

(c) the need to avoid the bureaucratic inposition of
regul atory requirenents in a manner that may not be in
the public interest and which may reduce the ability of
the Territory to attract quality, legitimate and
responsi bl e international insurance business.

Provision is made for the licensing of insurers by application
to the Covernor, (defined in the Bill as Governor in Council) their
adequate capitalisation, the stability of their financial resources
and the proper conduct of their business. Adequate safeguards in
the form of trust assets to be held within the Territory are
provided for the protection of insured citizens. Speci al
provisions are also nmade to protect the interest of persons insured
under long-terminsurance contracts.

The Bill also regulates the activities of insurance
intermediaries and provides for confidentiality of information with
appropriate gateways for disclosure of information to regul atory
authorities and |l aw enforcenent agencies in other countries and
jurisdictions for the purpose of assisting in the investigation of
irregular or crimnal activities.



